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I. INTRODUCTION

Appellant Janette J. Swift (“Swift”) was engaged in “public
participation” within the meaning of the Anti-SLAPP statute, Minn.
Stat. § 554.01 et seq., when she wrote a pair of letters to colleagues
of Respondent Peter Freemen at the University of St. Thomas
Department of Social Work and published a blog regarding
Respondent James D’Angelo. Her aim was, at least in part, to
attempt to obtain favorable action by government bodies presiding
over the ongoing controversy concerning relocation of the juvenile
sex offender facility into her residential neighborhood in Bradbury
Township.

Because Swift aimed her e-mails and blog, at least in part, at
procuring favorable government action, she was engaged in “public
participation” within the meaning of the Anti-SLAPP statute. Minn.
Stat. § 554.01, subd. 6. Therefore, the statutory immunity applies.
There is no “clear and convincing” evidence, or any evidence at all,
that Swift committed libel which would negate statutory immunity
under subd. 2. Therefore, the ruling below should be reversed and

the lawsuit dismissed.



II. THE ITEMS IN QUESTION, THE TWO E-MAILS
AND BLOG, WERE AIMED, AT LEAST IN PART,
AT PROCURING FAVORABLE GOVERNMENT
ACTION

A. The Breadth of the Minnesota Statute

The parties, despite their differences, agree on several matters:

o That the relocation of the Sex Offender facility in
Onamia was a matter of, in Respondents’ words,
“considerable public interest.” Respondents’ Brief,
p. 5.

o That Swift was “vociferous in her opposition” to the
project and expressed it on many different
occasions and ways. Id.

o That the principal issue in this case is the scope of
the statutory immunity under the anti-SLAPP law
or, as Respondents phrase it: “How far the statutory
immunity extends” under the statute. Id., p. 15.

o That this question constitutes a legal issue subject
to de novo review. Id., p. 9.

In addition to agreeing on these matters, the parties also agree
on another item: that the Anti-SLAPP statute does not apply to
whatever anyone says, “anywhere, anytime, to anyone.” See
Respondents’ Brief, p. 17. Appellant concurs with the obvious, that
there are limits to the applicability of the statute.

The point of departure is that, as a matter of law, those limits

were not exceeded. Because Appellant’s activities were aimed, “in



whole or in part,” at procuring favorable government action, her
communications fall within the purview of the statute. See Minn.
Stat. § 554.03.

Respondents’ position is that the pair of e-mails and single
blog that are at issue in this case are not covered by the statute
because the two e-mails had “no connection” to the dispute over the
relocation of the sex offender facility and the blog was “not aimed at
anyone in particular.” Id., p. 11. This is essentially what the trial
court concluded, that the two e-mails and the blog were not
statutorily-protected because they were “directed at non-
governmental participants and/or to the world in general.” App.
327. Both Respondents and the trial court are wrong.

Respondents assertion that this is a case of first impression
because “[tlhis court has never determined the scope of public
participation” under the anti-SLAPP law is also fallacious. Id., p.
13. On several occasions, this court has construed the statute,
declaring its purpose to “protect citizens and organizations from
lawsuits that would chill their right” to engage in advocacy
regarding issues pending before government bodies. Marchant Inv.

& Management Co., Inc. v. St. Anthony West Neighborhood



Organization, Inc., 694 N.W.2d 92, 94 (Minn. Ct. App. 2005). In
Special Force Ministries v. WCCO Television, 584 N.W.2d 789 (Minn.
Ct. App. 1998), this court applied the statute to a “commercial”
television broadcast directed to the public at large, not government
decision-makers. In American Iron and Supply Co., Inc. v. Dubow
Textiles, Inc., 1999 WL 326210 (Minn. Ct. App. 1999) (unpublished),
the anti-SLAPP law applied to a letter to residents living in the area
surrounding a proposed metal shredder site subject to
governmental regulation.! In fact, the record in both cases does not
even indicate that government officials ever saw the television
broadcast in Special Force Ministries or were aware of the letter in
American Iron.

This statutory breadth is consistent with the views of
commentators, who note that the Anti-SLAPP laws in jurisdictions
like Minnesota are construed broadly to

...expand the definition of protected activity to include

not only oral or written statements made to government
bodies or as part of government proceedings, but also

' Although it is an unpublished, non-precedential decision, American Iron
is persuasive here because of its similarity to the facts at bar, i.e.,
communications sent to non-government officials. See Dynamic Air, Inc.
v. Bloch, 502 N.W.2d 796, 800 (Minn. Ct. App. 1993) (unpublished
opinions may be persuasive if similar factual pattern to present case).

4



communication made in connection with any issue under
consideration or review by government body.”

See Note, “Protecting Informed Public Participation: ANTI-SLAPP Law
and the Media Defendant,” 41 Val. U. L. Rev. 1235, 1253-54,
(Spring, 2007) (emphasis supplied).

Case law in other jurisdictions is in accord. Two states with
Anti-SLAPP laws comprised of wording similar to the Minnesota
statute have applied their immunities to individuals whose
communications were directed to non-government officials in
connection with controversial government activities. See Plante v.
Wylie, 824 N.E. 2d 461 (Mass. App. Ct. 2005) (communications
between private citizens); Schelling v. Lindell, 942A.2d, 1226 (Me.,
2008) (letter to the newspaper).

Respondents’ attempt to justify the trial court’s narrow
reading of the statute, limiting it to communications “directed to the
appropriate government bodies,” by asserting that the two e-mails
about Nexus Board member Freeman and blog concerning Nexus
CEO D’Angelo were not “narrowly tailored to reach the audience

that may reasonably be expected to care about the controversy.”



Respondents’ Brief, p. 14. This distinction is convenient, but not
compelling for several reasons:
e First, it is not true. The e-mails to Freeman’s colleagues
in the Social Work Department at the University of St.
Thomas urged them to learn more about the controversy
and invited them “to visit our website for more
information.” App. 7. This was part of Swift’s effort to
“educate those individuals and, hopefully, enlist their
assistance in trying to stop the relocation project from
proceeding . . . [expecting] that if they know more about
some of these problems they may join force with others
who opposed the relocation.” App. 281. The blog, too,
was an effort to reach out for public support — and it
worked, enlisting the advocacy of another citizen opposed
to the project. School teacher Jacqueline Schmidt, after
reading the blog “felt personally compelled” to report her
objections to municipal officials. App. 283-84.
e Second, it is contrary to the case law in Minnesota and
elsewhere. See Special Force Ministries v. WCCO

Television, supra (‘commercial” television broadcast to



general public covered by Anti-SLAPP law); American Iron
and Supply Co., Inc. v. Dubow Textiles, Inc., supra (letters
to area residents covered). App. 129-133. See also Plante
v. Wylie, supra (letters to other non-governmental
participants fall within purview of Anti-SLAPP law);
Schellin v. Lindell, supra, (letters to newspaper editor
protected by ANTI-SLAPP law).

Third, it also countermands the “plain meaning’ of the
Minnesota Anti-SLAPP law, which is broadly drafted to
cover any activity “in whole or in part’ aimed at procuring
favorable government action. All that is required to
trigger the statute is action that “materially relates” to a
matter before a government body. Middle-Snake-Tamarac
Rivers Watershed Dist. v. Stengrin, 2009 WL 367286 at *2
(Minn. Ct. App. 2009) (unpublished). App. 325-328.
Fourth, Respondents’ position, as adopted below, would
undercut the explicit wording (and interest) of § 554.01
by adding a new provision that the communication must
be directed “to” government decision makers or bodies.

This restrictive limitation is contained in versions of Anti-



SLAPP statutes in other states, but not Minnesota. E.g.,
Missouri law: “conduct or speech available or made in
connection with the public hearing or meeting.” V.A.M.S.
§ 537.528 (2004); Hawaii law: “testimony submitted or
provided to a government body . . .,” Haw. Rev. Stat. §
634F-1 (2002). In contrast, the Minnesota law is much
broader and looks to whether the goal or “aim” of the
defendant’s actions is “in whole or in part’ at procuring
favorable government action. § 554.01, subd. 6
(emphasis added).

The Minnesota statute is broadly-phrased, indicative of the
legislature’s intent to provide substantial protection to citizens,
beyond simply communications directly with government officials or
statements made at government meetings, although Appellant Swift
did both and much more.

B. Appellant’s conduct was “aimed,” at

least in part, at procuring favorable
action

Respondents place excessive reliance upon the language of the

statute, and so does Appellant — another matter of agreement.



Respondents’ Brief, pp. 13-14. They disagree, however, on what the
words mean.

The statute expressly protects action or conduct that is
“aimed” in whole or in part at procuring favorable government
action. By focusing on the “aim” of the message, the text directs
attention to the intent of the communicator. In this case, Appellant
Swift, the communicator, clearly took at least partial aim at
procuring favorable government action. She sent the e-mails to
Respondent Freeman’s colleagues, to “educate those individuals to
[the] problems” surrounding the sex offender facility and “hopefully
enlist their assistance in trying to stop the relocation project from
proceeding.”? App. 281.

This reflects that her intent, at least in part, was aimed at
procuring favorable government action. Respondents’ contention
that those letters had “no connection with the public controversy in

Onamia” is plainly wrong. Respondents’ Brief, p. 11. The e-mails

2 Respondents’ claim that the portion of Swift’s second Affidavit pointing
out her intent to “educate” the recipients of the letters contradicts her
first Affidavit is inaccurate. Respondents’ Brief, p. 18. The second
Affidavit, which addresses her intent, supplements her first Affidavit, but
does not clash with it.



were written solely because of that “public controversy,” and

they explicitly invited the recipients to “visit our website for more

»

information.” App. 7.

The blog, which is the sole target of D’Angelo’s claim, also was
aimed, at least in part, at procuring favorable government action.
Respondent characterizes the blog as “devoted primarily, if not
exclusively, to the topic” of the Sex Offender facility. Respondents’
Brief, p. 6.

The court below erred in not considering Swift’s intent, relying
solely upon the premise that the e-mails and blogs were not
specifically “directed” to government officials. This court has
pointed out that the standard for determining applicability of the
Anti-SLAPP law, is whether the contested communication
“materially relates” to a controversy pending before a government
body. See Middle-Snake-Tamarac Rivers Watershed Dist. v.
Stengrim, supra. There can be no question that the each of the two
e-mails sent by Swift to Freeman’s colleagues “relates” to the
controversial Sex Offender facility. The letters refer to the way, in

Swift’s view, Freeman’s participation in the relocation project
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clashes with the “values” and “mission” of the institution. App. 44,
122.

The blog that bothers D’Angelo, while clearly
uncomplimentary, also “relates” to the Sex Offender relocation
brouhaha. As Respondents recognize, the blog is devoted almost
“exclusively” to that public controversy. Respondents’ Brief, p. 6. It
was, in fact, created for the sole purpose of advancing the interests
of the people opposing the relocation of the sex offender facility by
lobbying to procure favorable government action. App. 43-45, 280.

This brings the argument full circle, returning to the basic
issue of the scope of the statutory immunity under the Anti-SLAPP
law. The authorities, cases, interpretations in other jurisdictions,
the broad language of the Minnesota statute, and the undisputed
intent of Appellant to have an impact upon governmental decision
makers all dictate a determination that she was acting, at least in
part, if not wholly, to affect government decision-making. This
conclusion is consistent with the role that e-mails and blogs play in
the process of trying to affect government decision making, often by
enlisting outsiders to join in the cause, as Swift did here. Citizen

activists corroborate the propriety and validity of this approach.

11






